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SnR. 1311

Be it enacted by the Legislature of the State of Arizona:
Section 1. Section 12-1362, Arizona Revised Statutes, is amended to

read:
12-1362. Dwelling action; jurisdictional prerequisite;
insurance
A—If g purchaserfites @ dwettimgactionmwithout—first—compiymgwith
this—articte—omeppHicationr by @ party to—theactiom,—the Tourt may stay the

soctiomr—formimety days—toettow the parties—to compty with—thisarticte:
f—Absent—a showing of goodTause, the court—shatt—stay @ muttiunit

dwettHmg—actiom—for—mimety days tu artow the parties—tocompty with Tiis
a!tiCIEl
t—Absent—e showinmgof good—cause, the court statt ot stay a dweTtimy

A. EXCEPT with respect to claims for alleged defects invelving an
immediate threat to the 1ife or safety of persons occupying or visiting the
dwelling, A PURCHASER MUST FIRST COMPLY WITH THIS ARTICLE BEFORE FILING A
DWELLING ACTION.

B. IF A SELLER PRESENTS A NOTICE RECEIVED PURSUANT TO SECTION 12-1363
TO AN INSURER THAT HAS ISSUED AN INSURANCE POLICY TO THE SELLER THAT COVERS
THE SELLER'S LIABILITY ARISING OUT OF THE DESIGN, CONSTRUCTION OR SALE OF THE
PROPERTY THAT IS THE SUBJECT OF THE NOTICE, THE INSURER MUST TREAT THE NOTICE
AS A NOTICE OF A CLAIM SUBJECT TO THE TERMS AND CONDITIONS OF THE POLICY OF
INSURANCE. AN INSURER IS OBLIGED TO WORK COOPERATIVELY AND IN GOOD FAITH
WITH THE INSURED SELLER WITHIN THE TIME FRAMES SPECIFIED IN THIS ARTICLE TO
EFFECTUATE THE PURPOSE OF THIS ARTICLE. NOTHING IN THIS SUBSECTION OTHERWISE
AFFECTS THE COVERAGE AVAILABLE UNDER THE POLICY OF INSURANCE OR CREATES A
CAUSE OF ACTION AGAINST AN INSURER WHOSE ACTIONS WERE REASONABLE UNDER THE
CIRCUMSTANCES, NOTWITHSTANDING ITS INABILITY TO COMPLY WITH THE TIME FRAMES
SREETEIED TNSSECTION 12-1363.

Sec. 2. Section 12-1363, Arizona Revised Statutes, is amended to read:

12-1363. Notice and opportunity to repair

A —At—teastminmety days before fiting e dwettingactiom,—other—than

L L1
I

gmuttiumit—dwetHmyg—ection, the purchaser —shal

give writtemr notice by

certified—ma i Teturnm—Teceipt—Tequested,—tv—the —setter —specifyinmg —im

regsomabte detatt—the basts ofthe dwettingactiom:

B~ A. Trmamuttiumit AT LEAST NINETY DAYS BEFORE FILING A dwelling
action, the purchaser shall serve the setter; together withthe comptaint;
g writtenm notice GIVE WRITTEN NOTICE BY CERTIFIED MAIL, RETURN RECEIPT
REQUESTED, TO THE SELLER specifying in reasonable detail the basis of the
dwelling action. The notice in a multiunit dwelling action involving alleged
defects that are substantially similar in multiple residential units may
comply with this section by providing a reasonably detailed description of
the alleged defects in a fair and representative sample of the affected
residential units.
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€ B. After receipt of the notice described in subsection A or—8 of
this section, the seller may inspect the dwelling to determine the nature and
cause of the alleged defects and the nature and extent of any repairs or
replacements necessary to remedy the alleged defects. The purchaser shall
ensure that the dwelling is made available for inspection no later than ten
days after the purchaser receives the seller's request for an
inspection. The seller shall provide reasonable notice to the purchaser
before conducting the inspection. The inspection shall be conducted at a
reasonable time. The seller may use reasonable measures, including testing,
to determine the nature and cause of the alleged defects and the nature and
extent of any repairs or replacements necessary to remedy the alleged
defects. If the seller conducts testing pursuant to this subsection, the
seller shall restore the dwelling to its condition before the testing.

Pr C. Within sixty days after receipt of the notice described in
subsection A OF THIS SECTION, the seller shall send to the purchaser a good
faith;— written response to the purchaser's notice by certified mail, return
receipt requested. The response may include an offer to repair or replace
any alleged defects, to have the alleged defects repaired or replaced at the
seller's expense or to provide monetary compensation to the purchaser. The
offer shall describe in reasonable detail all repairs or replacements that
the seller is offering to make or provide to the dwelling and a reasonable
estimate of the date by which the repairs or replacements will be made or
monetary compensation will be provided.

£t~ D. If the seller does not provide a written response to the
purchaser's notice within sixty days, the purchaser may file a dwelling
action without waiting for the expiration of ninety days as required by
subsection A of this section uvr—a stay, i entered;, shattbe Hiftedtoattow
the—action to proceed.

f~ E. Within twenty days after receipt of the seller's offer made
pursuant to subsection B~ C of this section, the purchaser shall provide a
good faith7— written response. A purchaser who accepts the seller's offer
made pursuant to subsection = C of this section shall do so in writing by
certified mail, return receipt requested. A purchaser who rejects the
seller's offer made pursuant to subsection = C of this section shall respond
to the seller in writing by certified mail, return receipt requested. IF THE
SELLER PROVIDES A SPECIFIC FACTUAL BASIS FOR THE OFFER, the response shall
include the SPECIFIC FACTUAL basis for the purchaser's rejection of the
seller's offer and may —nctude—a THE PURCHASER'S counteroffer, IF
ANY. MWithin ten days after receipt of the purchaser's response, the seller
may make a best and final offer to the purchaser in writing by certified
mail, return receipt requested.

G- F. The following are not admissible in any dwelling action:

1. A purchaser's good faith notice given to the seller pursuant to
subsection A o8 of this section.
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2. A seller's good faith response or offer made pursuant to subsection
e Ceaf  this section.

3. A purchaser's good faith response made to a seller's offer pursuant
to subsection ¥— E of this section.

4. A purchaser’s good faith counteroffer to a seller's offer made
pursuant to subsection ¥ E of this section.

5. A seller’s good faith best and final offer made pursuant to
subsection ¥ E of this section.
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t— A purchaser's faitureto providea good—faithnotice to o setter

o0 X

s regquired by subsectionm A or B ofthis section:

22— A purchaser's faiture to attow a reasomabte inspection requested
by @ setteras required by subsectiom € —of—this section:

3 A purchaser's faiture toprovidea good—faith,—writtem Tesponse
to—a setter's offer as requiTed by subsectionm Fof this section:

4 —A setter's faiture tvTesponmd—inmgood—faith—to the purchaser's
notice as required by subsectiom b—of—this—sectiom:

- G. A purchaser may amend the notice provided pursuant to
subsection A orB of this section to include alleged defects identified in
good faith after submission of the original notice during the mimety=—day
NINETY DAY notice period. THE seller shall have a reasonable period of time
to conduct an inspection, if requested, and thereafter the parties shall
comply with the requirements of subsections €;—DO—=and—F B, C AND E of this
section for the additional alleged defects.

d- H. A purchaser's written notice made pursuant to subsection A of
this section or an amended notice made pursuant to subsection ¥ G of this
section tolls the applicable statute of limitations, including section
12-552, until ninety days after the seller receives the notice or for a
reasonable period agreed to in writing by the purchaser and seller.

K= I. Subject to Arizona rules of court, during the pendency of a
dwelling action the purchaser may supplement the 1ist of alleged defects to
include additional alleged defects identified in good faith after filing of
the original dwelling action. The court shall provide the seller a
reasonable amount of time to inspect the dwelling to determine the nature and
cause of the additional alleged defects and the nature and extent of any
repairs or replacements necessary to remedy the additional alleged
defects. The parties shall comply with the requirements of subsections €5
B—anmd—F B, C AND E of this section for the additional alleged defects.

t= J. The service of an amended notice of alleged defects during the
pendency of a dwelling action shall relate back to the original notice of
alleged defects for the purpose of tolling applicable statutes of
limitations, including section 12-552.
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M- K. By written agreement of the seller and purchaser, the time
periods provided in this section may be extended. B8y order—ofthe Tourt;—the
time—perivds provided—for—inmsubsections—€;—b—and—Fofthis—sectiomr may be
extended~

#- L. For the sale of a dwelling that occurs within the statutory
period set forth in section 12-552, the escrow agent, as defined in section
6-801, shall provide notice to the purchaser of the provisions of this
section and sections 12-1361 and 12-1362. Nothing in this subsection creates
a fiduciary duty or provides any person or entity with a private right or
cause of action or administrative action.

PPRCVED BY THE GOVERNCR MAY 10, 2004.

FINED IN THE OFFICE OF THE SECRETARY OF STATE MAY 10, 2004.




